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JURISDICTION

This Court has jurisdiction over this appeal pursuant to Utah Code Ann. §
78A-4-103(2)(h).
\ti

ISSUE PRESENTED FOR REVIEW

I.
i.:Ji}

Did the district court err in ruling that this action is not barred by the

applicable statute of limitations, Utah Code Ann. § 78B-5-202(6)?
Standard of Review: "The trial court's application of a statute of limitations
presents a question of law which [the appellate court] reviews for correctness."

Veysey v. Veysey, 2014 UT App 264, iJ 1, 339 P.3d 131 (quoting Estes v. Tibbs,
1999 UT 52, iJ 4, 979 P.2d 823).
Preservation of Issue for Appeal: The appellant preserved this issue for
appeal on pages 3 to 4 of his Verified Memorandum in Opposition to Respondent's
Motion for Order to Show Cause. R. 453-54.
II.
~

Did the district court err in allowing reimbursement for child support

expenses that were never incurred?
Standard of Review: This is a legal issue, and such issues are reviewed by
the appellate court de novo. 438 Main Street v. Easy Heat, Inc., 99 P.3d 801, 813
(Utah 2004).

1
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Preservation of Issue for Appeal: The appellant preserved this issue on
multiple occasions, including on pages 3 to 7 of his Memorandum in Support of
Motion to Amend and Enter a New Judgment. R. 569-73.

DETERMINATIVE STATUTES, RULES, AND REGULATIONS
Utah Code Ann.§ 78B-5-202(6) provides:
(a) A child support order or a sum certain for past due support may be
enforced:
(i) within four years after the date the youngest child reaches majority;
or
(ii) eight years from the date of entry of the sum certain judgment
entered by a tribunal.
(b) The longer period of duration shall apply in every order.
(c) A sum certain judgment may be renewed to extend the duration.

STATEMENT OF THE CASE
Nature of the Case, Course of the Proceedings, and Disposition in the
Trial Court
This case involves a claim made by a mother for allegedly past-due child
support payments. The mother improperly sought child support for periods of time
in which her child was in the custody and care of the child's father, who paid all of
the child's expenses during the relevant periods.
Although the claims were barred by the statute of limitations, the district
court entered judgment against the father. R. 549-50. On November 24, 2015, the
district court denied a motion to amend the judgment. R. 702-09. The father filed
a timely notice of appeal on December 22, 2105. R. 710-12.
2
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Statement of Facts

1.

Matthew Willes ("Father") and Tammy Dahl, fka Willes ("Mother")

were divorced on January 18, 1994. R. 164-76.
2.

Mother and Father had one child, a daughter who was born on

September 2, 1992 ("Child").

3.

Mother was granted custody of Child, and Father was ordered to pay

child support. R. 180, 179.
4.

On April 3, 2015-when Child was well over 22 years old-Mother

filed a Motion for Order to Show Cause. R. 310-22.
5.

In her motion, Mother sought an order requiring Father to pay all of

the adult Child's college expenses, including past-due expenses. R. 312.
6.

Mother also sought an order for child support payments that were

allegedly underpaid. Among other things, Mother sought the following sums:

~

November 2000:
May 2001:
May 2002:
November 2002:
July 2006:
August 2006:
July 2006:
August 2006:
September 2006:
October 2006:
November 2006:
December 2006:
January 2007:
February 2007:

$0.15
$0.17
$0.23
$0.26
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
3
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~

March 2007:
$0.02
July 2007:
$0.02
September 2007: $0.02
R. 315-16.

7.

In addition, Mother sought child support payments for periods in

which Child was in Father's custody and during which Father paid all of Child's
expenses. R. 316-317.
~

8.

At Mother's request, Child had moved to Arizona in October 2006 to

live with Father on a permanent basis. R. 580-81.
9.

During the time that Child lived with Father, Mother provided no

financial support for Child. R. 581. Nevertheless, Father continued for a time to
make child support payments to Mother. R. 581.
10.

Eventually, Father contacted Utah's Office of Recovery Services

about the situation and was told that he did not need to pay child support any
longer. R. 581.
11.

Nevertheless, the district court entered judgment against Father in the

amount of $24,160. R. 539-40.
12.

Father filed a timely appeal. R. 710-12.

SUMMARY OF ARGUMENT
Mother's request for allegedly past-due child support was barred by the
statute of limitations. Even if this were not so, the district court erred in granting
4
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judgment in favor of Mother for periods in which Child was in Father's custody
and during which Father paid all of Child's expenses.
ARGUMENT

I.

AS A MATTER OF LAW, MOTHER'S CLAIMS ARE BARRED BY
THE STATUTE OF LIMITATIONS.

Utah law provides that a child support order "may be enforced ... within
four years after the date the yo~ngest child reaches majority." In this case, Mother
and Father had only one child, and she reached majority on September 2, 2010~
Thus, any action to enforce the child support order had to be filed by September 2,
2014. However, Mother did not file her motion for an order to show cause until
~

April 3, 2015. R. 310. Her action is therefore barred by the statute of limitations,
and the district court erred in granting judgment in favor of Mother.

v;J

Il.

EVEN IF THIS ACTION WERE NOT BARRED BY THE STATUTE
OF LIMITATIONS, THE DISTRICT COURT ERRED IN
GRANTING JUDGMENT TO MOTHER FOR PERIODS IN WHICH
CHILD WAS IN FATHER'S CUSTODY AND DURING WHICH
FATHER PAID ALL OF CIDLD'S EXPENSES.

As stated above, this case is fully disposed ofby the statute of limitations,
and this Court need not and should not consider any additional arguments.
However, even if this were not the case, this Court should still reverse the decision
of the district court.
The district court determined that Father must pay Mother$ 24,160 as "an
arrearage of child support" because he failed to modify the Decree of Divorce
5
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granting Mother sole physical custody. But Mother provided no child support for
Child during this period of time. Rather, ~ather financially supported Child this
entire time. Utah law provides that a party cannot seek reimbursement for child
support it never provided. Consequently, this Court should reverse the district
court's judgment.
When a child has been "cared for and not left in need," and a parent seeks
child support payments for a child already at the age of majority, the action is not
for "past due child support," but for "reimbursement." State Dept. ofHuman
Servs. ex rel Parker v. Irizarry, 945 P.2d 676,679 (Utah 1997). In Hansen v.
Gossett, the Utah Supreme Court clarified that a party cannot seek reimbursement

for child support she never provided. 590 P.2d 1258, 1260 (Utah 1979). There,
two parents divorced and the court granted sole physical custody to the mother. Id.
at 1259. After several years of taking care of the children, the mother was
"institutionalized" and declared "incompetent." Id. Consequently, the children
moved in with their maternal grandmother and the father stopped paying child
support to the mother. Id. After living with the maternal grandmother for a few
years, the children moved in with their father. Id. This lasted only two years, until
the maternal grandmother again took the children to live with her where they
remained until they "reached majority." Id. While the children lived with their
father and their maternal grandmother, the children's mother "contributed nothing
6
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toward the monetary support of the children." Id. Because no party ever modified
the divorce decree reflecting these changes in custody, Mother maintained primary
physical custody, though the children did not live with her. Id.
~

After the children reached majority, the children's mother asked for an
award of child support in arrears. Id. She argued that because the children's father

~

failed to pay her any child support during the time she was institutionalized, even
though she provided no support to the children during this time, the father needed
to comply with the divorce decree and pay her child support in arrears. Id. In
affirming the district court's denial of an award for child support in arrears, the
Utah Supreme Court ruled that "[t]he right to child support is a right of the children
themselves. Where support is sought by one who neither provided the support, nor
claims the children were denied the right of support, there can be no recovery." Id.
at 1260. It reasoned that because the mother "has not supported the children
during her incompetency" she cannot seek an award reimbursing her for child
support she never provided. Id Consequently, the children's father did not have
to pay the mother any child support in arrears. Id.
In a similar case, Wasescha v. Wasescha, the Utah Supreme Court
determined that "there is no prayer for reimbursement for past support" by one
who has not provided support. 548 P.2d 895, 896 (Utah 1976). There, the Court

7
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~

noted that if children were already supported by another party, seeking
reimbursement would lead to "double support." Id.
Here, Mother cannot seek reimbursement of child support for a period of
time during which she provided no support. Child lived with Father in Arizona
from October 2006 until January 2009, and again from October 2010 until June
2011. R. 581, 582. During this time, Mother provided no support for Child
whatsoever. Id. Instead, Father financially provided for all of Child's needs.
Forcing Father to reimburse Mother for this specific time period-a period
in which Mother furnished no support-is prohibited by Gossett and Wasescha,
590 P.2d at 1260; 548 P.2d at 896. It would force Father to pay "double support"
as he already paid for all of Child's financial needs during this time. Wasescha,
548 P.2d at 896. In addition, the Office of Recovery Services, which was
.responsible for collecting child support-in this case, told Father that he did not need
to continue to make payments. Consequently, this Court should reverse the
judgment of the district court.
The district court ruled that Hansen v. Hansen, 2012 UT 9, 270 P.3d 531
(Utah 2012), clarifies that for Father to redirect his child-support obligations, he
must first legally change the physical custody of the Child. But this ruling misses
the mark: Father did not seek to redirect his child support obligations. Rather,
Mother seeks reimbursement for past child support. Irizarry, 945 P.2d at 679.
8
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~

And Hansen says nothing about whether a party can seek reimbursement for a
period of time in which that party never supported the child. But Gossett and

Wasescha clarify that a party cannot seek reimbursement for child support she
~

. never provided. 590 P.2d at 1260; 548 P.2d at 896. These cases control here.

CONCLUSION
For the foregoing reasons, this Court should reverse the judgment of the
district court.
DATED this 1st day of December, 2016.
RAY QUINNEY &NEBEKERP.C.

Brent D. Wride
Attorneys for Appellant

CERTIFICATE OF SERVICE

I hereby certify that on December 1, 2016, I served two true and correct
copies of the foregoing BRIEF OF APPELLANT upon the following by United
States Mail:
~

Tammy Dahl
1821 E. Hidden Meadows Drive, #2D
Holladay, UT 84117

1395294
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Denver C. Snuffer, Jr. (#3032)
denversnuffer@gmail.com
Daniel B. Garriott (#9444)
dbgarriott@msn.com

NELSON, SNUFFER, DAmE & POULSEN, P.C.
10885 South State Street

Sandy, Utah 84070
Tel. (801) 576-1400
Fax: (801) 576-1960
Attorneys for Respondent

IN THE THIRD DISTRICT COURT, SALT LA.KE DEPARTMENT

~

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MATTHEWS. WIT.LES,
JUDGMENT
Petitioner,
V.

TAMMY DAHL flea WILLES,

Civil No. 9394900090

Respondent

Judge James Blanch
Commissioner Michelle Blomquist

~

Pursuant to the Findings of Fact and Conclusions of Law entered by this Court relating to
Respondent's Motion for Order to Show Cause,
IT IS ORDERED that judgment is granted against Petitioner, Matthew S. Willes, in the amount of
$24,160 as his child support arrearage under the Decree of Divorce as most recently modified This
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judgment shall be collected through the Office of Recovery Services, which will be responsible for
calculating and distributing any portion of this judgment that is properly payable to Respondent

Tammy Dahl (flea Willes).

HEREBYENTEREDBYTHECOURT
EFFECTlVE THE DATE WHEN THE COURT STAlvIP IS AFFIXED
TO THE FIRST PAGE OF THIS DOCUMENT

~

RULE 7NOTICE
Pursuant to Rule 7 of the Utah Rules of Civil Procedure, you have five business days, plus three
days mailing, in which to object to this Judgment and file said objection with the Court Should you
fail to object, said order, as drafted, will be submitted to the court for signature.

~

Isl Daniel B. Garriott

CERTIFICATEOF SERVICE
I hereby certify that on the 17th day of September, 20 I 5, I served a true and correct copy of the
[Proposed] Judgment upon the following by the method of delivery designated:
Joshua P. Eldredge
Pearson, Butler & Carson, PLLC
1682 Reunion Avenue, Ste. 100
South Jordan, UT 84095
email josh@pearsonbutler.com
Sent via:

September 29 1 2015 04:11 PM
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Mail
Facsimile

_·_Hand-delivery
X CM/ECF E-filing

DATED this 17th day of September, 2015.

Isl Daniel B. Garriott

September 29, 2015 04:11 PM
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Denver C. Snuffer, Jr. (#3032)
denversnuffer@gmail.com

Daniel B. Garriott (#9444)
dbgarriott@msn.com

NELSON, SNUFFER, DAHLE & POULSEN, P.C.
10885 South State Street
Sandy, Utah 84070
Tel. (801) 576-1400
Fax: (801) 576-1960
Attorneys for Respondent

IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MATTHEWS. Wil..LES,
FINDINGS OF FACT AND
CONCLUSIONS OF LAW REGARDING
RESPONDENT'S MOTION FOR ORDER
TO SHOW CAUSE

Petitioner,
V.

TAMMY DAHL flea Wll.,LES,
Respondent
Civil No. 9394900090
Judge James Blanch
Commissioner Michelle Blomquist

On September 14, 2015, Respondent's Motion for Order to Show Cause came on for hearing before
the Court, Honorable Judge James Blanch presiding. Respondent sought an order for this Court to
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hold Petitioner in contempt for various matters, but only the issue of Petitioner's failure to pay child
support was certified by Commissioner Blomquist, and it was the only issue presented to the Court
during_ that hearing. Petitioner was represented by counsel, Joshua P. Eldredge, but did not
personally appear, as his prior request not to appear had been previously granted by the Court.
Respondent, Tammy Dahl (flc~ Willes) appeared and was represented by her counsel Daµiel B.
Garriott. After reviewing the filings of the parties, evidence, testimony, and argument offered, the
Court now makes the following Findmgs of Fact and Conclusions of Law:

FINDINGS OF FACT
1. The parties were granted a divorce on April 7, 1994. An Amended Decree of Divorce was
entered on that day.
2. The parties are the parents of Katherine D. Willes, who was then a minor, but is now an
adult.
3. Paragraph 11 of the Amended Decree of Divorce awarded sole physical custody of the
parties' minor child to Respondent.
4. Paragraph 6 of th~ Amended Decree of Divorce order~d Petitioner to pay Respondent child
support in the amount of$289.00 per month.
5.

On June 24, 1997, a Default Judgment on Petition to Modify was entered by the Court.

6. Paragraph 4 ~f the Default Judgment on Petition to Modify increased Petitioner's monthly
~

child support obligation to $541.00.
7. The Default Judgment on Petition to Modify did not alter the custodial order of the Amended
Decree of Divorce.
8. On May 5, 2004, an Order Modifying Support Order was entered by the Court.
9. Paragraph 2 of the Order Modifying Support Order increased Petitioners child support
obligation to $755.00 per month.
1a.Paragraph 2 of the Order Modifying Support Order further orders that Petitioner's child
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support obligation shall continue until the month after the child becomes .18 years of age, or
until the month after the child's normal and expected date of graduation from high school,
which ever occurs later.

11.The· Order Modifying Support Order did not alter the custodial order of the Amended Decree
~

of Divorce.
12.Under all relevant periods of time, Respondent always had sole physical custody of the
minor child.
13.In October, 2006, Petitioner brought the minor child to Arizona for what was supposed to be
an extended parent time visit. However, instead of returning the child at the end of that visit,
he kept her in Arizona until January, 2009.

14.Though Petitioner kept the minor child, he did not make any request either of Respondent or
(ij

of the Court to modify custody during that time.
15.In January, 2009 the minor child returned to live with Respondent and remained with her
until October, 2010.
16.In October, 2010, Petitioner again took the minor child and from October, 2010 through the
minor child's graduation from high school in June, 2011, the minor child resided with
Petitioner.
17.Though Petitioner kept the minor child, he did not make any request ei~er of Respondent or
of the Court to modify custody during this second visit.
18.There has never been any legal change of sole physical custody of the minor child from
Respondent to Petitioner.
19.For a period of 17 months, from September, 2007 through March, 2009, Petitioner made no
child support payments to Respondent
20.For a second period of 15 months, from April, 2010 through June, 2011, Petitioner made no
child support payments to Respondent.

September 29, 2015 04:06 PM
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21. Though child support payments were made by Petitioner to Respondent during part of the
time the minor child was in Arizona, Petitioner failed to make payments for a total of 32
months.
22.During all of the 32 months when payments were not made, Petitioner's child support
Qhligation was $755.00 per month.
23. The Court finds by clear and convincing evidence that Petitioner was aware of the order to
pay Respondent child support, as evidenced by the fact that he made payments.
24. The Court further finds. by clear and convincing evidence that Petitioner failed to make
~

payments for the 32 months described above.
CONCLUSIONS OF LAW

l. The Court finds that Petitioner's contention that because he had de facto custody of the minor
child he should not have to pay child support pursuant to U.C.A. § 78B-12-108, is
inconsistent with the holdings of Hansen v. Hansen, 2012 UT 9,270 P.3d 531 (Utah2012).
2. The Hansen Court identifies that there is a clear line between de facto physical custody and
legal physical custody. Id. at 1114, 15.
3. The Hansen Court further discussed directly U.C.A. § 78B-12-108(2), its relation to child
support and physical custody and held that a legal change in physical custody is required·
prior to any modification of a party's child support obligation.
4. In this case, Petitioner did not make any attempt to legally modify the physical custody of
the minor child. Therefore, his obligation to pay child support was not lifted.
5. The Court makes the following legal observation relating to U.C.A. § 78B-12-108(2). The

Court finds it clear that this statute provides that once physical custody is legally changed,
there does not need to be another order to change child support. However, as discussed in

lfansen, a parent must first follow the steps necessary to legally modify custody before that
party's child support obligation can be modified pursuant to U.C.A. § 78B-12-l08(2). See

September 29, 2015 04:06 PM
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Hansen, at 121. If the statute were interpreted otherwise, it would encourage parental
kidnaping and other forms of self-help in an effort to avoid or modify child support
obligations. The Court finds that not to be the intent of the statute.
6. Therefore, pursuant to the foregoing, the Court finds Petitioner in contempt for his failure to
pay child support during the 32 months identified.
7. Judgment in the amount of $24,160 (32 months x $755) shall be entered against Petitioner as
an arrearage of child support under the Decree of Divorce as most recently modified. Said
judgment shall be paid through the Office of Recovery Services.

HEREBY ENTERED BY THE COURT

EFFECTIVE THE DATE WHEN THE COURT STAMP IS AFFIXED
TO THE FIRST PAGE OF THIS DOCUMENT

RULE 7 NOTICE
Pursuant to Rule 7 of the Utah Rules of Civil Procedure, you have five business days, plus three
days mailing, in which to object to these Findings of Fact and Conclusions of Law and file said
. objection with the Court Should you fail to object, said order, as drafted, will be submitted to the
court for signature.

/s/ Daniel B. Garriott

September 29, 2015 04:06 PM
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CERTIFICATE OF SERVICE
I hereby certify that on the 1-ph day of September, 2015, I served a true and correct copy of the
[Proposed] Findings of Fact and Conclusions of Law upon the following by the method of delivery
designated:
Joshua P. Eldredge
Pearson, Butler & Carson, PLLC
1682 Reunion Avenue, Ste. 100
South Jordan, UT 84095

email josh@pearsonbutler.com
Sent via:
Mail
Facsimile
_ _ Hand-delivery
X CM/ECF E-filing
DATED this 17th day of September, 2015.

Isl Daniel B. Garriott

~
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-

IN THE THIRD JUDICIAL DISTRICT COURT

~

SALT LAKE COUNTY, STATE OF UTAH
MATTHEW WILLES,

MEMORANDUM DECISION AND
ORDER

Petitioner,

CaseNo.934900090

TA!t!MY DAHL flea WILLES,

Judge James Blanch

Respondent.

lbis matter is before the court on Petitioner's Motion to Amend and Enter a New

Judgment Respondent did not file an opposition, and the time to respond had passed. See Utah
R. Civ. P. 7(c). Petitioner requested a hearing, but the court detennines that a hearing is
unnecessary; the facts and arguments are adequately presented in Petitioner's supporting
memorandum and in the record.
On September 29, 2015, following a full evidentiary hearing held September 14, 2015,

the court entered Findings of Fact and Conclusions of Law regarding Respondent's Motion for
Order to Show Cause. The order noted that the parties' Decree of Divorce granted sole physical
custody of the minor child to Respondent and ordered Petitioner to pay unpaid child support 1 In
2006, Petitioner took the child from Utah to Arizona pursuant to his visitation rights, and did not
return the child to Petitioner for over two years. Again in 2010 Petitioner took the child for

1

The Decree was amended in 1997 and in 2004 to modify the amount of child support, but there
was never any amendment to the custody a,:rangement
1
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nearly eight months. Petitioner did not pay child support d~g the 32 months he had the child,
and he never sought to modify the Decree regarding support or custody. The court concluded
Petitioner's child support obligation was not lifted w~e the child was living with him. The
court entered judgment against Petitioner for a child support arrearage in the amount of $24,160
to be paid to the Office of Recovery Services ("ORS''), which was the payee to which Petitioner
should have made the child support payment under the terms of the Decree of Divorce. Th.is
amount reflected nothing more than the total of the child support payments Petitioner had not
previously made, without including any pre- or post-judgment interest, costs, attorneys' fees, or
2

Petitioner takes issue with the court's findings that he took the child to Arizona without
Respondent's permission, but the evidence presented in court amply supported the court's
:findings of fact in this regard. Both Respondent and the parties' daughter testified under oath
that Petitioner kept the daughter in Arizona against their will. No evidence was submitted at the
hearing to the contrary. Petitioner did not appear at the September 14 evidentiary hearing at
which Respondent testified she did not consent to Petitioner's taldng the child. Petitioner had
sought leave of court to be absent from the evidentiary hearing, and the court granted his request,
but in doing so specifically held that if Petitioner elected not to attend the hearing in person,
"Petitioner's counsel may not proffer affidavits or other evidentiary submissions reflecting
Petitioner's testimony to the court unless Petitioner is present at the hearing in person and subject
to cross examination." See Order Granting Counsel to Appear for Petitioner, dated September
10, 2015, at 2. In the face of this clear instruction, Petitioner elected not to appear at the hearing,
which constituted a voluntary waiver on his part of his right to present evidence at the hearing.
The court will not now entertain Petitioner's testimony without affording Respondent the right of
cross-examination. In light of the court's September 10 Order, the court strikes Petitioner's
affidavit submitted with his motion. Petitioner also includes a supplemental exhibit with
evidence he claims shows that Respondent agreed to the cessation of support while the child was
living with Petitioner. As with Petitioner's affidavit, the court will not entertain evidence
proffered after the fact by Petitioner that he declined to present at the evidentiary hearing when
Respondent would have had the right of cross examination. The evidence presented at the
evidentiary hearing did not show Respondent's consent to modification of the child support
obligation, 8.Jld the court will not consider contrary evidence now. Fmther, and more
importantly, whether Respondent informally agreed to the child's relocation and temporary halt
to support payments is irrelevant to this motion. The issue here is solely whether Petitioner
violated the child support order because it had not been modified by the court when he ceased
making child support payments. Under Hansen v. Hansen, discussed below, Petitioner is
responsible for the child support arrearage regardless of any understanding he claims to have had
with Respondent to the contrary.
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monetary sanctions to punish Petitioner for his contempt Respondent explicitly declined to
request that any such components be included in the judgment
vi

Petitioner now moves the court to amend its order. He cites Rules 52(b) and 59 of the
Utah Rules of Civil Procedure. Rule 52 permits the trial court to amend its findings upon a
motion challenging the sufficiency of the evidence. Rule 59 also pennits the amendment of a
judgment for, among other things, insufficiency of the evidence or error of law.
The court,s Findings and Conclusions cite the Utah Supreme Court's decision in Hansen

~

v. Hansen, 2012 UT 9,270 P.3d 531. In Hansen, the child's mother was awarded sole physical
custody of a minor child, and the father was ordered to pay child support to the mother. When
the child temporarily lived in a homeless shelter, the father sought to divert payments to the
shelter. The Court denied the father's request under Utah Code Ann. § 78B-12-108, which
provides:
(1) Obligations ordered for child support and medical expenses are for the use and
benefit of the child and shall follow the child.
(2) Except in cases of joint physical custody and split custody as defined in
Section 78B-12-102, when physical custody changes from that assumed in the
original order, the parent without physical custody of a child· shall be required to
pay the amount of support determined in accordance with Sections 78B-12-205
and 78B-12-212, without the need to modify the order for:
(a) the parent who has physical custody of the child;
(b) a relative to whom physical custody of the child has been voluntarily
given; or
(c) the state when the child is residing outside of the home in the
protective custody, temporary custody, or custody or care of the state or a
state-licensed facility for at least 30 days.
The Hansen Court confirmed that ''physical custody" is a term of art that encompasses
more than simply "actual possession and care of the child.,, Id. at

,r 12; see also

id. at 1 16

("Custody is a bundle of constituent rights and obligations to a child's possession, care, and
3
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control'') (internal quotations and citation omitted). A change in physical custody requires a
fonnal legal process, and child support may be redirected only by a· person who follows the

necessary legal steps to acquire physical custody of the child. ''This provision requires a hearing
and sets forth specific procedures a court must follow, as well as· factors it must consider in
making such a determination, including the best interests of the child." Id. at iJ 21.3 That was
not done here. Accordingly, Hansen v. Hansen stands clearly for the proposition that Petitioner
had no legal right to cease making child support payments, and as this court found in its Findings
of Fact and Conclusions of Law, dated September 29, 2015, Petitioner acted in contempt of court
when he did so.
Petitioner cites to State Dept. of Human Servs. ex rel Parker v. Irizarry, 945 P.2d 676

(Utah 1997), Hansen v. Gossett, 590 P.2d 1258, 1260 (Utah 1979), and Wasescha v. Wasescha,
548 P.2d 895 (Utah 1976) in support of an argument that Respondent may not seek
reimbursement of monetary support that she never actually provided to the child. Those cases

are distinguishable because they focus on the issue of reimbursement for child-care and related
expenses rather than focusing on a party's contempt for failing to pay child support obligations

that had been ordered by the court. The issue presented to the court in th.is case is not whether
Respondent has a legal claim for reimbursement of child care expenditures she made (where a
defense would of course be available that such expenditures were not in fact made), but rather

simply whether Petitioner was in contempt of court for ceasing child support payments the court
had ordered him to make. Indeed, the court's Judgment directs Petitioner to pay ORS, which
3

Hansen v. Hansen notes the limited exception to the requirement for adjudication of custody
changes: "Sometimes physical custody is altered automatically by operation of statute-for
example, where 'exigent circumstances' prompt a child welfare worker to remove a child from
her home." Id. at 125. This exception is not implicated here.
4

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

was what he was

ordered to do previously, not to reimburse Respondent for anything. This is not

a distinction without a difference.

The Court in Parker explicitly noted this distinction,

observing: "This is not an action for 'past due child support,' as Parker incorrectly represents.

This is an action for reimbursement to a parent, not a third party, of monies already expended in
support of children who by Parker's own admission were well cared for and not left in need."
945 P.2d at 679. The exa~ opposite observation may be made about the present case. This ~ase
is a claim for "past due child support'' and is not an action for reimbursement

Accordingly, the "reimbursement'' cases cited by Petitioner do not involve factual
circumstances similar to those present in this case, but Hansen v. Hansen does. Moreover,

Hansen v. Hansen was decided much more recently than the cases cited by Petitioner, so to the
extent there is any conflict between the holdings of Hansen v. Hansen and the holdings of the
cases cited by Petitioner, Hansen v. Hansen must control. Under Hansen v. Hansen, Petitioner

was obligated to ask the court to make a legal change to the custody status of the child prior to
ceasing child support payments. The evidence clearly showed that he failed to do so and instead
stopped making his court-ordered payment without involving the court. Hansen v. Hansen
provides that Petitioner was not permitted to cease his child support payments absent an order of
the court to that effect.
Petitioner claims the court's judgment in this case will permit Respondent to collect a
windfall because she will be paid to cover child support expenses she never actually incurred.
Petitioner is particularly troubled by this possibility because he claims not only that Respondent

failed to pay child care expenses during the period he withheld support payment, but that in fact

he is the one who paid child care expenses during the periods in questions. It is unclear to the
5
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court whether the judgment in this case will in fact result in a windfall for Respondent The
court notes that it specifically modified the proposed Findings and Conclusions and the proposed
Judgment submitted by Respondent to provide that Petitioner's payment will be made to ORS
rather than to Respondent, because Petitioner's contempt in this case was his failure to make
child support payments to ORS. That is what the Decree of Divorce provided. ORS presumably

will conduct its own analysis in determining what amount of Petitioner's payment, if any, will be
paid to Respondent, talcing into consideration public assistance Respondent may have received
and other relevant factors.

If there is a distribution from ORS to Respondent that results in a windfall, the outcome
is not unfair because it results from Petitioner's own decision to ignore a court order and stop
making child support payments rather than approaching the court and going through the
necessary legal channels to change the child custody arrangement, and required in Hansen v.

Hansen. Indeed, it appears to the court that Hansen v. Hansen itself likely resulted in some
measure of a windfall to the parent with legal and physical custody because the Supreme Court
affinned lower court orders requiring child support payments to the custodial parent even though
she not incurred corresponding child care expenses because the child had run away and was
residing in' a homeless shelter. If a party in Petitioner's position could avoid the financial
consequences of his contempt by arguing that ordering payment of his child support arrearage
would create a windfall for the custodial parent, the resulting legal landscape would be
untenable. Noncustodial parents could thumb their noses at court orders and help themselves to
custody of their children, secure in the knowledge that they can avoid financial repercussions
simply by arguing that because they paid all the relevant child care expenses during the time they
6
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had taken their children in violation of comt orders, requiring them to pay a child support
arrearage would create windfalls for the custodial parents. Hansen v. Hansen precludes such an
argument and avoids the deleterious consequences that would result from such a rule.
Put simply, this matter merely presents the issue of whether Petitioner is in contempt of a
court order. The court determined that because Petitioner never sought to modify the decree
granting Respondent sole physical custody and ordering him to pay child support, Petitioner's
failure to pay support for certain months constitutes a violation of the Decree of Divorce and
contempt of court.

Ordering payment of the child support arrearage is an appropriate

consequence of Petitioner's contempt that is consistent with

Court case law. Therefore, the

Utah statutes

court DENIES Petitioner's Motion to

and Utah Supreme

Am.end or Enter a New

Judgment

IT IS SO ORDERED.
Dated this 23rd day of November, 2015.
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